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Defending the Nursing Home and Assisted 
Living Case in the First 100 Days

The first 100 days of a nursing home or assisted living case are very important. This presentation dis-
cusses defending a nursing home or assisted living case in the first 100 days. The presentation addresses the 
most important things that need to be accomplished in the beginning of a case including communication, 
record retrieval, discovery, identifying high risk exposure, key clinical facts and early case evaluation.

 I. Case Assignment
Your telephone rings or your email dings and it’s a new case assignment from your favorite claims 

consultant. Take a moment to listen to the claims consultant before rushing to perform a conflict check and 
opening the file so you can start billing. The claims consultant may have important information about the case 
gleaned during pre-suit negotiations or from the insured’s claim notification.

During your first communication with the claims consultant ask about the intent of the assignment. 
Is it a limited or a full assignment? What are the claims consultant’s thoughts about the initial strategy? What 
would the claims consultant like to see early on?

After you review the Complaint, do a little bit of research on the insured; especially, if this is your first 
assignment for this nursing home or assisted living chain. After your research, send an introductory email or 
make an introductory phone call or do both. During this call, explain the process to the insured’s representa-
tive and answer his or her questions. Find out what the representative knows about the claim and the fam-
ily making the claim. Ask who your main contact going forward should be: the corporate representative, the 
nursing home’s health facility administrator or the assisted living’s executive director.

After this call is over, contact the nursing home’s HFA or assisted living’s ED. I prefer to make this 
contact via telephone and then follow-up with an email as most people prefer having these instructions in 
writing. Your email should contain instructions to secure the resident’s clinical record and business office file 
and send copies of both to you. During the telephone call ask the contact person what they know about the 
claim and what they remember about the resident and the resident’s family. Ask if there was a Department of 
Health survey about this resident. If there was a survey ask for a copy or obtain one online, if that is possible 
in your state. Ask if the facility’s admission agreement includes an arbitration clause. If so, ask for an expe-
dited copy of the executed agreement.

 II. Pleadings
During your initial strategy call with the claims consultant discuss what pleadings make sense. You 

should also discuss arbitration and if it makes sense in your jurisdiction. Discuss the good, bad, and ugly 
points regarding arbitration in your jurisdiction with the claims consultant. If you have never worked with 
this claims consultant before, you should ask what their thoughts on arbitration are and discuss what it takes 
to have a valid arbitration agreement in your state.

After you have taken the above steps, if a Motion for Extension of Time to Respond is proper file it, 
even if you think you can file an Answer within the time allotted. It is better to take the time to make sure you 
are in the proper venue for the suit. There may be an arbitration agreement or your client could be a member 
of your state’s patient’s compensation fund if your state has tort reform. You need to be careful to not waive 
your client’s right to compel arbitration by participating too much in state court before ascertaining if the case 
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is in the proper venue. An extension of time also gives you time to investigate your client’s possible non-party 
defenses.

 III. The Clinical Record and Business Office File
Once you receive the copy of the clinical record and business office file you can truly begin working 

on the case. Review the clinical record to ascertain how complete it is. Invariably, it will not be complete and 
you will have to email the facility and ask about the missing records. Hopefully the facility will be able to find 
some of the missing records. Sometimes a print out of an electronic clinical record can be incomplete due to 
the options chosen by the facility when printing the record. Make sure you have as much of the clinical as it 
possible. During your review, pay attention to any signs of fraud in the clinical record. These can include out 
of order notes, numerous late entries, the exact same note over and over and notes that are modified long after 
the fact.

Do not wait for a “complete” copy of the clinical record to begin to review the clinical record. I do a 
quick review of the record to see if there are seminal events during the admission like a fall or an elopement 
that the Plaintiff ’s case will focus on. During your brief review take notes for easy future reference of impor-
tant dates like admission, discharge, seminal events, and any transfers to and from hospitals. If there are semi-
nal events, identify the health care providers involved. These notes can be the basis for your first evaluation 
report.

I endeavor to provide the insurance company and the client with an initial evaluation report within 
the first 60 days. Every company has different subjects that they want covered in their reports, but I like to 
include a description of the facility and company, a short summary of the facts, a description of any semi-
nal events, and any factors which aggravate the claim. If it is clear that the case is not good, even at this early 
stage, you need to inform the insurance company as soon as you find out. This allows for the possibility of 
early resolution, perhaps before the Plaintiff ’s counsel realizes the gem of a case he or she may have. 

 IV. Witness Interviews
As soon as possible, email your contact person and schedule a visit to the facility to conduct witness 

interviews. I endeavor to conduct witness interviews in the first 45 to 90 days of a lawsuit. Use your notes to 
identify employees you must speak with, but I always ask to talk to anyone who provided any service to the 
resident during his or her time at the facility. You never know who will provide you with valuable information. 
Speak to everybody who provided services from the CNAs to the maintenance department personnel and 
everyone in between. Only speaking to the nurses is a mistake. The resident and his or her family likely inter-
acted with many employees and you never know which employee will provide you with that valuable nugget 
of information that could change your case. Try to put the employees at ease at the start of the interviews. You 
do not want the employees to think their jobs are in danger or that you are interrogating them. You must get 
them to understand that you are on their side.

After the witness interviews are complete, conduct any physical inspection necessary. If there was an 
accident, visit the scene of the accident and inspect any equipment involved. Use your cell phone to take pic-
tures of anything important.

Since turnover in nursing homes and assisted living facilities can and does reach 100 percent, obtain 
the last known contact information for employees who provided care, but are no longer employed. You should 
write each departed employee a letter imploring them to contact you for, at a minimum, a telephone inter-
view. For key departed employees, a telephone interview may not be enough and in that case, you should try 
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to schedule an in-person meeting. I have meet many former employees at the local Starbucks or fast food 
restaurant. For departed employees, it is even more important to make them feel at ease and gain their trust. 
Plaintiff ’s lawyers love to target disgruntled former employees and use them as witnesses.

I always send the insurance company an updated initial evaluation report after the witness interviews 
at the facility are completed. You should send the insurance company two reports within the first 100 days of 
the lawsuit.

 V. Discovery
You should speak with the claims consultant early in the case about what your discovery plan is and 

why. You should propound written discovery within the first 30 days of the case. Please do not send the same 
discovery in each case. Tailor your form discovery to the facts and allegations of each case. Send non-party 
requests for production to each health care facility that you identified in your review of the clinical record. 
Nursing home and assisted living residents typically have had several visits to hospitals or other health care 
providers and important information can be gained from these records.

 VI. Goals
Your goals for the first 100 days of a case should be to review the clinical record, conduct witness 

interviews, identify any aggravating facts, provide the insurance company and the client with your analysis as 
soon as possible, and determine an early resolution strategy, if applicable. The insurance company will appre-
ciate your fast investigation of the facts, quick analysis of the case, and the early development of a resolution 
plan.

Around day 45 you should have another conference with the claims consultant to discuss any addi-
tional strategy, changes in strategy, early potential resolution, difficulties with the client, etc. Do not wait to 
contact the claims consultant. If something comes up call the claims consultant earlier.

 VII. Conclusion
The first 100 days of a nursing home or assisted living lawsuit is arguably the most important, except 

for the last 100 days before trial. The first 100 days must be used for fact gathering, case analysis, and commu-
nicating with the client. The client and the insurance company will appreciate a quick investigation, analysis 
and potential resolution of a new case; thus, ensuring future case assignments.
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